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                                        (Your name and Address) ………………………………………

To:  ……………………………

 (name and address of District Auditor)

Copy to: ……………………………

(name and address of Head of Finance – or equivalent title at the Council)

Date………………………

NOTICE OF OBJECTION TO THE ACCOUNTS OF

…………………………………… (name of council)

I am a resident and elector of ……………………..(insert name of council) and hereby give notice of my objection to an unlawful item of account in the Statement of Accounts for the year ended 31st March 2008 of    …………………..  (insert name of council), hereinafter referred to as the Council. 
I hereby request that under the provisions of Section 17 of the Audit Commission Act 1998 the Auditor applies to the court for a declaration that the item of income to which I object is contrary to law and that he requests the court to consider taking further appropriate consequential action according to s.17(2) of the Act and,

I further request that the Auditor makes report on the matter according to the provisions of s.8 of the Act.

OBJECTIONABLE ITEM OF ACCOUNT
The item of account to which I make objection for being contrary to law is the Council’s income attributable to certain identifiable penalty charge monies paid to the Council by motorists in response to the Council’s allegations of contravention of parking restrictions and/or moving traffic contraventions, (delete where appropriate) which (if, when, and where conducted in accordance with prescribed requirements according to law) the Council has power to enforce.

The relevant law is explicit:  
The power to create parking and other restrictions in a traffic order and to enforce them derives from the Road Traffic Act 1984 which requires their implementation to be according to the Traffic Signs Regulations and General Directions 2002 (Statutory Instrument 3113/2002).

The TSRGD expressly prohibits the placement of any traffic sign that is not exactly as prescribed or as otherwise authorised by the Secretary of State. 
The Department for Transport on behalf of the Government states that:

“The use on public highways of non-prescribed signs which have not been authorised by, or on behalf of, the Secretary of State, is illegal.  Authorities who so use unauthorised signs act beyond their powers.”

and that:

“an authority provided with de-criminalised parking powers would be advised not to enforce defective lines and signs as they would invalidate the ticket issued.” ]

Furthermore, in relation to on-street enforcement, according to Statutory Instrument 1996 No. 2489 The Local Authorities' Traffic Orders (Procedure) (England and Wales) Regulations 1996 … Section 18

Traffic signs
    18.—(1)  Where an order relating to any road has been made, the order making authority shall take such steps as are necessary to secure— 

 (a) before the order comes into force, the placing on or near the road of such traffic signs in such positions as the order making authority may consider requisite for securing that adequate information as to the effect of the order is made available to persons using the road;

 (b) the maintenance of such signs for so long as the order remains in force; and

 (c) in a case where the order revokes, amends or alters the application of a previous order, the removal or replacement of existing traffic signs as the authority considers requisite to avoid confusion to road users by signs being left in the wrong positions.

For the avoidance of doubt:

A ‘traffic sign’ is defined in the Road Traffic Regulation Act 1984.
Section 64 provides:

In this Act “traffic sign” means any object or device (whether fixed or portable) for conveying, to traffic on roads or any specified class of traffic, warnings, information, requirements, restrictions or prohibitions of any description—

specified by regulations made by the Ministers acting jointly, or

authorised by the Secretary of State, and any line or mark on a road for so conveying such warnings, information, requirements, restrictions or prohibitions.

Traffic signs shall be of the size, colour and type prescribed by regulations made as mentioned in subsection (1)(a) above except where the Secretary of State authorises the erection or retention of a sign of another character; and for the purposes of this subsection illumination, whether by lighting or by the use of reflectors or reflecting material, or the absence of such illumination, shall be part of the type or character of the sign.

Traffic Signs Regulations

The regulations governing the placement of traffic signs is currently the TSRGD 2002.  Section 24 of the General Directions provides that a sign (an upright notice) shall not be placed except in conjunction with road markings exactly as prescribed or exactly as otherwise specified by a Special Direction.

The duty of a highway authority is clearly set out in section 65 of the Act:

Section 65 provides:

Subject to and in conformity with such general directions as may be given by the Ministers acting jointly, or such other directions as may be given by the Secretary of State, a highway authority may cause or permit traffic signs to be placed on or near any road in their area.

(This section has a legislative margin noted stating – Powers and duties of 
highway authorities as to placing of traffic signs). 

Where traffic signs are not in conformity with either General or Special Directions a highway authority may not cause or permit traffic signs to be placed on or near any road in their area.

Traffic Signs Manual

Chapter 1 of the DfT Traffic Signs Manual - Use of Non-prescribed ‘illegal’ Signs
Part 3.  Legal Aspects and Responsibilities for Signs

1.18 The use on Public highways of non-prescribed signs which have not been authorised by, or on behalf of, the Secretary of State, is illegal and Authorities who so use unauthorised signs act beyond their powers. Additionally, an unauthorised sign in the highway is an obstruction. The possible consequences of erecting or permitting the erection of obstructions may be severe and those responsible could lay themselves open to a claim for damages……

Davies v Heatley [1971] R.T.R. 145    

The Court found that if a sign has not been placed in accordance with statute and regulation, even if a sign is clearly recognisable to a reasonable man as being a sign of that kind if it does conform to regulations then no offence (or contravention) is committed

MacLeod v Hamilton [1965]

The Court found that if signs to indicate the effect of a "no waiting" order have not been erected or signs have been erected not conforming to regulations then no offence against the no waiting order is committed.
The objectionable Penalty Charge Notice demands and consequential payments to the Council relate specifically to the following
Insert details of the unlawful restriction that the council accepts were unlawful and, where known the amounts of revenue derived.  And/or, if known from FOI data, the number of PCNs issued.
And / or the following:
and in general to the use of non-compliant, and therefore prohibited traffic signs in [unlawful signs across] the local authority area thereby deriving income when the relevant Traffic Order, issued under powers provided by the RTRA 1984 have not been enforced according to the Act and the TSRGD 2002.

1   SCOPE OF THIS OBJECTION
Either It can be shown or, if applicable instead It may be the case    that some instances of the unlawful issuing of the subject penalty demands, and/or the taking of payments, and/or the retention of penalty money has occurred with the Council’s knowledge or the ability to have known at the relevant times that those actions and inactions were not lawful.

However, the issue of such misconduct where and whenever it may have occurred is not a consideration in this Objection.  The Objection is based wholly on the fact that
none of the subject Penalty Charge demands issued in 

· specifically the location(s) described above and/or 
· generally in relation to the non-compliant restrictions indicated above  
has been a demand in accordance with law.   

If there is any non compliance with the strict provisions of the TSRGD, or there is any non compliance with provisions of the Road Traffic Act 1991 in the issuing of a PCN, then no penal liability can be created on the part of the recipient in any circumstances.  Accordingly, any asserted presumption of such a liability arising from the payment of a demanded penalty payment cannot create any legality in its acceptance. 

My objection is that this penalty money taken by the Council was inevitably unlawfully-derived income received into the Council’s  account related to parking/traffic contravention enforcement such that it has consequently constituted unjust enrichment of the Council with money to which the Council cannot have acquired lawful title.

2   PERIODS OF UNLAWFUL INCOME
The unlawful income to which objection is here made occurred between 

Insert the dates when the relevant restrictions were found to be unlawful (either as a result of a complaint or an adjudication) and enforcement stopped, and starting with the date when they were erected / imposed or

· The accounting period or

· The point when Decriminalised or Civil Enforcement began to the end of the accounting period or

· For the relevant accounting period.

The unlawfully-derived income attributable to the financial year 2007-2008 is therefore from 1st April 2007 to 31st March 2008, being all of the money credited to the Council’s  account related to parking/traffic contravention enforcement in consequence of Penalty Charge Notices issued in the areas described in the locations indicated above.

3  DETAIL OF EVENTS RELATING TO THE UNLAWFUL DERIVED INCOME

In this section it will be useful to provide a summary whether it be specific … i.e. A high profile exposure of an unlawful restriction and / or
A more general observation arising from observations in relation to either remarking of the highway due to a decision exposing non-compliant signage or simply an awareness (with supporting evidence) that the council is/has been using signs and lines which are not prescribed in law.

4   THE LAW APPLICABLE TO PARKING ENFORCEMENT

The following summarises some of the law applicable to parking enforcement in insert location (if specific / or local authority area if general) against which it is evident that, during the period insert dates and times if a start point is identifiable otherwise relate to the relevant financial year, parking / moving traffic enforcement at this / these locations has not at any time been permissible according to law.

      Note that the Traffic Management Act 2004 was not in force during this period.

For any Penalty Charge Notice to be lawfully issued so as to incur a potential liability on the part of the recipient to pay the demanded penalty sum all of the following conditions must be satisfied, otherwise any such demand is unlawful and penalty money taken in consequence by the Council constitutes unlawfully-derived income that increases the Council’s funds by unjust enrichment.

 (It is additionally necessary that a local authority issuing PCNs is authorised to be the enforcing authority for the area in question and that PCNs and any subsequent procedures in their enforcement or appeal against them is entirely compliant with the provisions of the Road Traffic Act 1991 and / or the relevant London Local Authorities Acts (delete where appropriate)  under which PCNs are issued.  Whereas it may be the case [can be shown] that the Council has acquired penalty income unlawfully in the period in questions consequent on non-compliance with provisions of the RTA this need not be and is not complained of in this Objection).


a) Parking restrictions
There must be an authorised Traffic Regulation Order applicable to the area in question, this TRO being be created under powers provided by the RTRA 1984.   The legality of consequent parking enforcement is therefore dependent, among other things, on full compliance by the traffic authority, and the enforcing authority if different, with the provisions of the Act and its subsidiary Regulations for the time being in force.   

Also, all such parking restrictions as are intended to be enforceable in that area must be authorised by one or more articles in that traffic order.


b) Parking signage 
The term ‘signage’ denotes markings on the highway and adjacent upright notices.  The RTRA 1984 defines all markings and notices as ‘traffic signs’.  The sole purpose of signage is to indicate to motorists the terms of the authorised parking restrictions that otherwise they have no means of knowing when on the highway. 
All aspects of signage placed on the highway at a given location must adequately and unambiguously indicate to a motorist the restrictions there applicable and subject to penal enforcement otherwise no contravention of restrictions in force can be possible.

To be lawfully placed on the highway and to be a satisfied precondition for the lawful enforcement of authorised parking restrictions all parking signage must be in accordance with the RTRA 1984 and, accordingly, must be fully in compliance with mandatory specifications of traffic signs as currently prescribed by the Traffic Signs Regulations and General Directions 2002 or otherwise only as authorised by a Special Direction on behalf of the Secretary of State as detailed above.

The TSRGD 2002 expressly prohibits the placement of any traffic sign that is not exactly as prescribed or as otherwise authorised, any such placement of a traffic sign being outwith the powers afforded to the traffic authority and the enforcement authority by the RTRA 1984.

Davies v Heatley established the necessity for strict compliance with signage regulations for any liability to a penalty to become possible.  
c) Moving Traffic Restrictions
Restrictions applicable to moving traffic must also signed in accordance with the RTRA 1984 by being in compliance with the regulations and the general directions as prescribed in the TSRGD 2002 or as otherwise authorised by the Secretary of State by means of a special direction. 

Also, the Road Traffic Act 1988, in which substantial parts encompass the law relating to moving traffic, expressly confirms at Section 36 the essential need for traffic signs to be fully correct before a moving traffic offence (or contravention) can occur.  

Among other conditions and requirements, section 36(1) provides that an offence (or contravention) is created by a driver’s failure to comply with the indication shown by a traffic sign that is as prescribed (currently by the TSRGD 2002) or as otherwise authorised on behalf of the Secretary of State by the DfT.

Section 36(3) confirms that the only traffic signs capable of giving rise to an offence (or contravention) are those exactly as prescribed by regulations or, otherwise, are exactly as specially authorised.

RTA 1988 thereby makes explicit that no offence/contravention that can attract a lawful penalty is possible unless the traffic sign(s) involved are exactly as prescribed or exactly as authorised.

5   EVIDENCE

Evidence in support of this objection will be provided to the district auditor on request 

……………………………

I shall be grateful to the District Auditor for guidance in respect of raising objection to associated matters falling prior to the current accounting period as the illegalities giving rise to this objection potentially impact on contingency liabilities of the council in one or more earlier accounting periods.

